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Uhl TED OlATfeJ U&ASJlUkl t* JUaTlCl 
lonlftratlfi* and Naturallratico Service 


fUoi Alb d/A 900 - buffalo, K. Y. 
A3Q 150 C4V - 


l .T 7 1374 


1q the hotter of ) 

A/vl/uiL MXUilC HJiRAfiO ) 

«ad 

UAaIA LUlbA HfHAAKu ) 

boopoodenU ) 


IDs OcJ OUTAXlOh PMUi20UK» 


OUrfG t.5* (both) 1 fc ki Act - Swtlor. 141 (a)( 2) • entarod without 

iMpKtlW 


Ai.ucAnch* 


TualMtloa of pro c oa dln g i or voluntary 4ap«rWn 


In behalf of Roapuedantai 

Albert D. Gargani^e, £aq« 

225 broadnay 

M«« York. N. Y. 100C7 


In behalf of SorvUai 

Gordon ft. DACift, fioq. 
Trial Attorney 
buffalo, h. Y. 


DfcCISItti Of IWb iMflOUUCM JUDGE 


ai-*~Uj jIuUi Tho roa pon do n ta aro aliana, native* and cltizona of 
ArvwntlAa who aro hueb a nd and wife. They ear# admitted to tho United 
■»tatea for poraanaot retida n ce, tho hiti hand oa Juno 20, 1959 and tho 
Milo on April V, 1971. Ibo Crdor to Show Cause aaaorta that oach of 
than la aow daportahlo fro* tho United *tatao ty rooaoo of tho fact 
that they laat antorod tho United -HaWa on hay 26, 1973 at Churubuaco, 
Now Vork ond ot tho tine of tholx ontry they were not i, ipected by an 
lnod^ratlon officer oa ro^uixod by law. 
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la 1UU. or OO dispute u u tin Usic facts in the case, the 
ooiy suUtantiel question arising had te do with tho mqUI tUU of 
tho resi-ondents at tho tine of tULr loot entry loU tho IWUd *totoo 
•nd oo to tho legol of foot to U ettrikuied to these foot*. 


do. Ferraro testified (page 21 of the record) tut oo Friday Hoy 2*, 1973 
ho i«/t Jersey City, Now Jersey to go te Toronto to visit his relatives 
«t» resided In Canada. Ho hod hoard that sows other relatives of Wo, 

Nr. end Mrs. (feaan whe were cousins of his turn Argentina end sovorel 
children wore due to arrive in Conodo ot tU house of his other relatives 
in Unodo end he wonted to visit then. **axe«Uy Nr. Ferraro hod been 
In Conodo an o previous occasion in April of 1973 on o visit to this 
relative i® Canada rto is his irothar-inflow and he encountered a non 
oo U UfomU 1* a service station. Although this nsa hie 


sue* questions shout people coning with tourist visas fron Argentina, ha 
claLas tut tUre was no discusslgn at that tine of his ability to get 
peu».le into the Uiited Hates. Me sUted tUt he asked hi* to hring sane 
cigarettes .dthhintUne*tUnehecueto Canada to visit his relative*. 
It was on his nost recant trip to Canada on Nay 25, 1973 tut he hreught 
tU cigarettes to o store which this individual Us near the gas station. 
IMS wss the Manorial Day weekend end Nr. Ferraro planned to stay la 
Canada until Monday and to return to the Ifaited *uu* on that Sunday. 

TU tun counsel for the respondents conceded (page 8) tUt after they 
arrived in Toronto end discussed the wetter with their cousins Nr. and 
tua. Cumin and described life in the Ualted States, ttr. ^ stated 
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tWt *w wouio like to tNM to th* Uiitwd «t*te* *ini ask*J «tut M(i th* 
possibilities. hr. rwx*w Void him th*t h* had heard of « mq u* 

«r«<« who had iUU(i tuvt h* coulo arrange for leyal «ntrv into th* twited 
-Ut«s and hr. f«rr*ru Mat with hie to im this «« to If hi could 
•rrangttwmt* for * legal entry for the fawily into th* Lnlted AUtii. 

The tun told ti^fc U«*t th* charge would bo S6CG and that they were to - 1 

Lack on th# following day, Sunday, with the won*y. They cmm bock witfc the 
> 6 U) switch they gave hi* and were told to co»o Uci at 7*30 K*. whew they 
would Ue introduced to a oaf* who would load thaw into the U.iud Sutaa 
and world oakt air^iyaoentti fox thm to 9 aIn legal entry into thi* country. 
At the stated place of reader Vo w« * white car drove up with two mo la It 
and Mr. Ferraro and hi* wife and the Human faaily war* told to felloe 
thia white car and that he would &eka all the arrangement*. At page Li 
of toe record counsel for the respondent* agreed with th* Trial Attorney's 
description of what happened, nawoly that the tear, who received the MOO 
tora the respondent* and th* Ouman feadly that they would drive to an 
area and to a c**Lsin point whozu they would * top the car* and the Burwana 
would yet out of the car belonging to the Ferraro'* and into the white car 
which they ware following, and Iron then on the people in the white car 
would knuw what to do. Ibey than set out fries Toronto, the Terr are* and 
all of the uanan* In the Ferraro car and followed the white car for a 
mailer of hour* until approaloataly 3 o'clock in the worning. At this 
point the Ferraro a apparently cacao* aware of the fact either that they 
were approaching the U-rdax or crossing the Loader and they tl^alad 
<•'.« whit* c*r for the purpoae of »ffasting the change which had been 
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proaiaed to Urn*. However, the white car <04 net etop imedlstely Md 
th«)r u>th apparently pr os — rf ed through the border ir ». Qm Ferraros. 
havUy l«m edited to the UxlUd otetes for pemsoent residence* had 
th«lr respective for— 1*151 in their possession which would have esw 
titled thou* to adulation into the United States if they had pxeeanted 
theueelve* for inspection and provided* of course* that they were net 

excludable for »o*« reason other than e purely docusentary one* It is 

• 

their contention that they knew they were crossing a border Lot they ex* 
pectad e legal inspection. lbs respondent* deny they had any prearranged 
plan of helping the Qua—ns enter the United State* illegaliy whan they 
went to Canada and they deny receiving any part of the $600 which had keen 
paid for the purpose of getting the unnaws into the United States. Ihey 
followed the white car as directed veitfl they cane te a sign which had 

the word 'lend grail on" on it* in tngllsh. Ha explained at that paint ha 

didn't know tdw-ther ha wsa ieaide the United state*, or coadny to aa 
Uwigretiun station, Lut whan ha caw the sign he signaled with his lights 
to the white car to stop. The driver did not stop h oweve r* Lot he Indicated 
with his hend for the Ferraro car to continue hetilnd bin. Ha continued fox 
tone 3 ui 4 block* until the white car stepped end ha pulled up beside hi*. 
At that point one of the wan In the car who was the ea— la kspanel with 
ebon he had dealt in Toronto told him to take the road to the left and 
that would take hln to Haw York. Ha followed the instructions of the wan 
in the white car* went to the left and arrived at highway £7* ha creased 

route L7 and stopped at s gasoline (.ballon- He testified (page 41) that 
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mmq he *ut to lb* pa* • tat Ion t*4 know* it that point, that ha mi tlloeally 
in Uw Uilt«4 ->to t«* . Ha couldn t state specifically why it nm thit to 
knew it that point he mi llii»v«Hy in tha United rtauw Lot that he 
knew Uuit ha L«cmm v«ry nervous. Apparently h* mi nervous Lacaus* iAm 
ho 9 »l to luiiU L / and *aw ilyra to L«n York ha knvw that hj had oiaatd 
the iftapectlun • tot loo (papa 4k). kr. Ferraro Mt utabl* to arplal* *4 tat 
ha expected to ha, .an If they had coma to ieail^iatioa station, lo via* 
of tha fact that tha fnrman* only had Argentina passport* and hid Mt haw# 
form I-iil » tha so-called 'gr*en card' which tha Ferraros knew mm 
necessary fox their can idilnlan lota tha Ualtad otatos* Ihe Mr con¬ 
taining tha Ferrsro* «od tha Qt u aa n s mm steppad Ly tha Border Fotrol 
aftai thay stopped at tha go# static* and ao arad root* 8? going south 
towards Maw York. Tha avida&ca Indicated that tha root# which mm 
followed by both cars Mac one af*lch tuck thaw through tha part of aotry 
of thuzunuaco* a port of an try which mi elated at that tine of tha night* 
JppazwoUy thara arc instruction* on sign* at the dhurulcico station 
stating that aliens who ara to ha inspected should proceed to tha ia- 
spccti-n station at Chateau®*/ to bt acJMinao* The rout* which Mould ba 
followed for poop la ate ulah to U inspected Mould ba to proceed aa tha 
Farr an-* did, <w> the road to route 11, which 1* tha road oa which thay 
turned loft to go to rout* 87. lb*toad of turning loft thsy should Lev* 
turned to the right to zouto 374 and than north back to the bard** to tha 
inspection static* at Chateovyay. Tha two people who Mere in tha toAte 
C^r, nausiy Jack Flllrof and Morris Ander had, in fact* turned to tha 
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rlv*bt am) procuvdod in that diractloa. Vp*m<Uly a to*d«r patrolaao had 
oU * rv " 1 tha wwMAicatlon wtwra tha loading ^4u car am! tha ftxmo 
cat at tho inUixfc#cliu) u/ the read (to* uhurufeo*co And ranto XI Lot 
foliowau Om *w**r* «x Umn it »«nt itrai tha feridga. hg followod 

Umt car and atoppod it whan it paaAAd tho Juoctiuo of recta 3X4 

* ! 

md 1J wharo it waa adppoaod to Leva turned to Coatoaugay lor UapwcUc*. 

11 •* >atroiwaa «m afeout to pamlt Uu wiiu ui to xaturn voiut- 

Urliy to Canada whao ha mu alaxlad fey hi* KU^-oxiox officer to hrlAf tha 
p«opl« in for (juaatlaalnp, praatauLly bocaua* anothor patxolaan had fitkod 
up u» f«rT4X04 and Ouxaaa. 

Hliaof and *>dara «m given a deportation hearing fey another laalgraUfia 
•Xndyt u a reeult of whlah they nri ordered deported to ('-*«*« tfa to tfeo 
ckar^o that they bod tnttrtd without inapocti»*. 4*. Ferraro had U«U- 
fiod in IW deportation pr o ceedi n g of tfeo two anugglera u feed Mr. Quota* 

X indicated in tha court* »f tho hearing before at oa June 19, 1973 that 
I «m prepared to euaUln tha ciwrge of ootry without mi the 

•vioonc* Ufora aa- Tha Trial Attorney however, fait that pertapa 
hr. Ferraro had given UaUaony in tha hearing of the two m jjlitri 
wa* inconaUtant with hla UaUaony fetfata a*. Ua therefore naiad far « 
opportunity to havt that athar record minting to tha mutQlm traaaarifetd 
to that ha could uee it for purpoaaa of croefaxaalaiag hr. Farrar*. 

In tho couraa of tha hearing Lefox* aa, 2 tuggeaUd to tha than ir^-rf f 1 
for tha respondent that it aigt>t U wlaa for hla to fUo a naw appUa*- 
tlui for a via* ao aa to oatafellsh a priority data, in via* of tho fact 
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lh*t the ferret** had a United states cltUta child md that if tha 
dKiaicfi in this wtt« m adverse ta the respondent, ha «lyht have 
a substantial pexiwd at tine accuaulated lax tha obttiainy uf -^t^r 
vita* 

At the tliae of tha continued heaxlny before am oa auyust t, 1974, tha 
Fwaxoa war* raj presented by their present or* attorney eho advised aa 
that ha had, la fact, tehee tha steps suggested by aa at tha rlirit af 
tha previous hearing but that such steps mxa tabes only aftax hi* »h>- 
atiUtioo aod that there was a priority daU of May 6, 1974. It aIso 
•aa evidsut at tha hearing of Ang^t 4th that tha faaaia respondent see 
aspacUag tha birth of another child and tha data of delivery 

•aa Sept saber 19/4. 

At tha continued bearing of August b, 1974 tha trial Attorney sought 
to aataUiah tou inconsistency batman a statamnt ef tha respondeat 
in hla ooa hearing and la hU deportation hearing cf the suugyiexa fcvt 
•lthout substantial success. lha tesUrsany af Mxa. Ferraro aaa tab an 
and aha stated that aha had baas aware of tha arxanyansnt* batwaaa hex 
husband and tha Oonsn fanlly to pay UOO fax • so-called legal eatvy 
into tha Ihitad SUtaa* Xba mu in tha car uhan tha unwitaaaif eeae 
•ada to folio* tha dhlte car into tha United States. ihe stated that 
in tha fexraxo car, in addition to hex husband and hexaelf there «ara 
iha human fsally consisting ef Ue adults and two children and hex m 
son whoa aha caxriad in hex axes. She «tat ad that aha didn't know when 
they entered tha Udtad states because aha led bean asleep fox perhaps 
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fiv* or kik Imux* «nd It mi not until Um border rotroleen ftt'rpped Um 
•t Uw »mv1c« « tuition thet she L*<*m fully — ^ end they wort ^ tn to 
the iewlgretioA office. 

it HUM Clurr thet theft* aliens did, In feet, «U; the United kUtdft 
Mitbout inspection end at* dk^ruUi uc the charge conUlrwd in their 
Crd*i » to fituer Cause. 

The xeuord i» cImi that the respondents cone to Ceneda with the intention 
of up coding i United tine 1 a thet country over the burial Day unkiml 
Ih«y intended to end did return to the United Itate* on «ay 27th end 
Key ihth, 19/3 so thet the nele respondent could he heck et work on 
Ihetdey, key 29th, ee he nee obligated to he. They node srranfrenenU with 
e sender for the peywat of *600 for ftfclah he p ionised then thet he would 
leed then into the thlted states the Gumma who hed receeUy com 
frae Argentine, would he given e legal lnapection. I find the teetleaony 
of the Ferraro* la this reepect untelieveabls, in view of the feet that 
they hed hed considerable experience with the ioalgratlon author1tie* on 
the proceeaee of obtai n ing an ienlgrant vine in the recent peat, further* 
noxw, hr. Ferraro knew that the eo«t to hie of obtaining hie vied had been 
appruxieeUly 130. keen to an unsophisticated person the differing■ he* 
Uwien 1600 end leC should have alerted hie. In any event the belief of 
the respondent ae to what wae going to take place of Ur they crossed the 
border la ienaterlai. lhey certainly knew thet they hed e Ur ted out free 
Oenada with Uw intention of entering the United states. Aaeueing for the 
«u-uot that they ft o cceed ed in enter leg the Ubited ktatee without being 
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ui it at ti* H x*cl*a iKWaftt an which tlury ui oaatd Uw Loxdr 
wn4U4 4W-UJ th* Uiltad it*t« thara caa* a ti>» wh*« tiwy arrival 
at ti»c filling ttatlon ofl rowia L.* vJ.co Mr. Fcrzaio t«cau« «w*ra c-f th* 
l^ct that i*« ptotally mi In tha uvltad >tatao. ha wac i*<j tv thl* cotv* 
cla&iw.. ty th* fact that tha was an ..»&* .Utluo, that ft* paid 

toi vU ga* lft -Wrlcan uonay o/«i racalvad change lit A^ticat, ** 4 iay and 

Utau. ioit th® *tativ« and followed tha *ign which dir acted hi* to 
!•*• York. 

rawing that hi* *vntal a tat a *<** ona of ton fusion anj unoarUlnty until 
h * wrlvad at tiw filling *Utiun, thara la no (k>uU in aiy wind that whan 
ha la/t tlw filling station and took tha road south to k*w York ha was 
U»«i off acting an «nUy without ins,-action. uUivcaly, after* lhara ara 
cnuauivd ift*p*cilon station* along Uta Canadian voider It uigfct ft# pcstilla 
for a parson) unacquainted w-lth the thgilsft Lanyuayw; *.id un at la to xaad 
tha clga^wiiich direct hla to anuait ftiaadf for inapactioo at anothar 
piuot on the Canadian Voider, to antar tha Uiitad out** *nUwt iving 
acoject to th« utaxy* of an try without Uapactiou. if a parson war* asleep 
ao die i Miiatio titpvicavt dal-a to itava btan and b|o& awakening {ii.dk har** 
cell in tha Utited ->tat«»i and than lawdlataly proceeds to attaapt to 
return to Cana Jo , it «ay nail La tiat tha (taiyv of antxy witlcut inspection 
wooid not t-a sustained. Howavo*, when that par*on who ha* entered tha 
UilUd states it advartantly, or without an intention to do *o distovar* 
tluit hv i» ( in fact; In tha Ini tod olatss ho than hao an oLliyation to 
a»—»si return to Canada or to sulnit hlusclf to Infraction at tha naaraat 
1*^*1 j 1 At 1 >.j. station. llw# ahandwiM.K.nt of that plan and tha adoption of a 
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pl^ tw proceed to N«w York u If nothing had hepHrwd constitutes entry 
without iritptctivA- It 1 % 4 pbyiltii ctomIoj of Ut bortfur Adtalt** 

Uaiy took pi-c* Jn tb* instant uu, coupled *1 th a lrck of the prop«r 
inspection, *j.d «i ueutal iUU -bleb formulated Uwi decision to continue 
Into U.o Lhlted ■<UU» and thut ratified Urn ;d:ysioai croicift£ of the 
toiler which u^rtitete* the set ut entry without ins,-sell,*■. It cannot 

U «*> hesUeJ too slioftyly however that tbs entile testimony uuat os 

• l 

ieryeiy cus*ect in view of tb« foot that Uw entry In ^oocti^n took pise* with 
4 carload of paopls who bad os xi^bt to • aur Um» In 1 ted -Uwoa at all sod 
bad ,-ald itAkJ for tbs purpose of getting into the United orates* 

tvao sailer tbs docitins laid down ty tbs board of loaiyietion Appeals in 
IntarUi bscision 2sJfc, Matter of . larre which aUUt that an allsn hs» not 
sffdCisd an entry into tbs baited unless nhlls free fjum actual ox 

constructive restraint bs bss crossed into tin territorial Halts of thu 
luitsd states, nevertheless t these *11 an* have *ffc .led su sotry. Certainly 
fruc the tine tbs Canadian Lore**r was crossed on route hv w r. the way to 
roots H where e border * a Unison oheervsd thsci, they wars free flaw is* 
attaint fox a disU/.c« of perhaps v or 10 wiles. thereafter, tits patrolman 
on duty, at the Intersection c t routs lb9 with routs 11 followed tbs smugglers 
t^wwics wbatesu^ay and rout* 3*4. It ass net until aoatoti m> liter that 
tti*a« respondenta wore picked c,. uu routs 11 and presumably followed until 
they loit till pat. station on route H to go to f*«w York* 

The *u»<vndurita ax* therefore clearly depot table from the baited -late* 
on tU charge contained in their orders to obow Cause. It way be ns tod 
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paxontfcoticelly that thoy ex* out protected Iron Urn effect* of IhU 
c fa**J* ty jvctlri) <*1(1 j by m»oo of Dm birth of a LnlUd Jtnte* 
citizen child. Into*la UkIsIoa 22S1, Uniter ui Fwrwiri. . 

hex ere then* iM^oodonU la eey weyopxotected Ly the decision of the 
^pzowo Court in ». f loutl , 374 U. 3 . 44 S. decided Juno 17, 1943 

Iho hoard of Wgxntieo Appeal* la Mattox of ,^u. 11 1*M Dec. UU, held 
tUt if the laalgrntiea Im tad the oetafellnhcd technique* of f-ypetllon 
**• to fa*™ *ny *ul ond rational application it oust be bold that 

th« been of V. Floutl oooo not opply where • raldent Allen U 

chox^od with ontry without lanpectloa following • caouol vlelt to o 
foreign country. 

Hw **stloa done xenela 00 to t*ot relief ary fa# given to then# rtepoart- 
cnU under tho ciicueeteaee* of thin cat*. There U no for* of relief 
other then thet of voluntary departure which X cen gx«it. It ear/ bo of 
«oae interest Imav«i to point to two do c in t one by the U*.d of 
Ac^oale in thU typo of situation, uo* of which U in xe trp-liLf ftJUlffhi" 
hhfifl' Fiio Ms 4 Cb 40$, dec ided June 11, 196S ehd in xe bnrlu - 

file Alb t&3 £49,decided June 6, 1%&« both of th#it concerned entries 
^thout inopoction by e pomenont roeidwet oho hod and* a Uw^orery trip 
to dealco but hed loot hie fora 1-1 il and entered thexoeiter without lf*» 
epoctiuA! although the 1 — inr ont inspects* et the border la 000 ceoe hed 
instructed him to secure two photographs end mm eo application fox e te> 
plecaeie fi t of hi* Allen hegieUetlon Card. la the second of the two caaaa 
tho red dent ellea nought to reenter Iron u tieo in eo iatvnlcetwd cmClV 
The inspecting officer rotelaed bin Allen begintretion Card end told hla 


I 
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U* ration savaral days lata* and au«b *<bdnaiun. Irotaao, U<a *ll»n 
Ui ibUi ovor tha Led of tha Rio Qrauda River and mi finally 
c«v^ht in the Uiited ~UU*. 

In both tiou ttm board of 4pf#ait iMULxd tut g>,+ ftft u | 

•ntr> uitUut lA*pactl«n. t i ow vw , Um tev^, in U«th cum diractad 
Uut the UM be r«meoded to either the opacial Xiiqulry Cfflcer ax the 
^•rvU* to give tU ran nmdant an opportunity to tenure *1* au« “rtilrtra- 
tl*» Uxd and thereafter eaka proper application far iMmIm to the 
U iud -UU* m a i•turning W i4ant. la the aecond um it mm «1m 
w^WMtwl that either tho Ion 1-1W be returned to the raaponUet *o 
tUt U could aaia fxepax •wliuUoi fox reeuelasloc to the Ini ted Ktataa 
at a regular port of an try and that consideration eight U given to a 
Mlvor of document* under section 211(b) of tU Act. 



tbvioualy in tha Instant caaa tU forma 1-1M of tU ro*gx*uienu art la 
tU poaaoaalan of tha Immigration and UturaU**U*u aaxvlu. .ha jatu*.» 
of those ductaunta to tU respondents so that thay can effect a prvper 
•nuy into tha Ini tod !*UUi l«U at thin tU discretion of tU l-ei p ratl na 
and ha torsi laa tion aervioo. feen tha board of t<— 

ralocunt to direct tha service to Uka such action* but it ia alee In tar* 
aatinu io note that apparently it la the Minion of tU U*rd ®f UaWw 
Ai/H«aia that uuh*r circunata^css tl&ilar to tha inatant caaa* tha 
reapvoosnu, by Ontario tha Lb It ad rtatat mitbeui Inspection, did not 
wr forfait thair status *« ;eusono entitled to ration to m w 
rallni,ui»Ud dual clU thr UnfW »tato«. Iho beard 1 * rtfaranca to a 
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• wlw w 4« Section 211(b) of Um Act would ins to so indicate. 

In vie* of the aabiguous nature of the Word'* disposition 
In the second of these two coses providing fox either the retun of 
Um ton 1-151 or the waiver, 1 so not inclined to cooeldex the waiver 

• t this point* note pro tunc* It would neon to bw that the least thet 
could be required of then# aliens Is to depart trots the Uii ted its tee 
with their 1-151 *» end to return properly end to subject theaselve* 

to Inspection. 

Ihe respondents have indies ted thet If ordered deported they would 
prefer to be sent to Argentine* In view of the feet thet the lews Is 
respondent is in so edvsnsed stele of pregnancy ew expects the birth 
uf her child in September of 1974 end (seeds the support and pres sets of 
her bus tend, they will Is given voluntary departure within s period of 
•is eonths fron the dete of this order. 

LfQbRi IT IS iALm R ch thet in lieu of ee order of deportation the respond¬ 
ents be granted voluntary departure without expense to the government on 
or before FchfiiMfiY 19* 1975 er any extension beyond such date ss sty be 
granted by the District director end under such conditions as the 
District Director shell direct* 

XT IS KhQich u&DaftbD that if the respondents fell to depart when and as 
required the privilege of voluntary departure shall be withdrawn without 
further nr tic* or pr readings end the following order shall thereupon 
Ucons iawedletely affective! the respondents shall be deported free the 
United states to Argentine on the charge contained in the Crders to Jiw* Causa. 

ira Fmmt£i 
Isssigratlen Judge 


- 1j - 












Kof'oEfto—Up.arJ'5-f', 

U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 
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File: A-10553849 - El Peso 

In re: MARIO ROMERO-URANGA 
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IN DEPORTATION PROCEEDINGS 
APPEAL 

ON BEHALF OF RESPONDENT: George A. McAlmon, Esquire 

508 Southwest National Bank. Bldg. 
El Paso, Texas 


Order: Sec. 241(a)(2), Immigration and Nationality 

Act {3 USC 1251(a)(2)] - Entered without 
inspection 

Lodged: None 

APPLICATION: Termination of proceedings or waiver 
nunc pro tunc undor Section 212(c), 
I m migration and Nationality Act [8 USC 
1132(c)] 


This case is before us on appeal from a decision of 
a special inquiry officer denying the application for 
a waiver under 8 USC 1182(c), granting voluntary de¬ 
parture ard directing that the respondent be deported 
if he fails to depart voluntarily. 

The respondent is an unmarried male, native and 
citizen of Mexico, whose birth certificate indicates 
that he is now 21 years old. He was lawfully ad¬ 
mitted for permanent residence on July 3, 1956 and 
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last entered the United States on July 2, 1964 after 
a short absence in Mexico. The special inquiry offi¬ 
cer found that on the latter occasion the respondent 
entered without inspection. The issues to be deter¬ 
mined are whether the respondent is deportable and, 
if so, whether a waiver should be granted under 8 USC 
1182(o). 

We have carefully reviewed the entire record. The 
special inquiry officer has fully discussed the facts 
relating to the entry without inspection which are 
briefly as follows. The respondent had crossed the 
border into Juarez, Mexico about 5:30 or 6 p.m. on 
Thursday, July 2, 19^4. He applied for readmission 
to the United States about 8:30 p.m. on that day at 
which time he was intoxicated and was given a brief 
medical examination. The immigration officer retained 
the respondent’s alien registration receipt card and 
told him to return the following Monday. He departed 
to Juarez but about 10:15 p.m. on the same day he 
crossed from Juarez to El Paso over the bed of the 
Rio Grande River. Upon being stopped by an immigra¬ 
tion officer, he broke away but was caught in El Paso 
after a chase. The place where he crossed the Rio 
Grande was in full view of the Santa Fe Street Bridge 
where immigration officers are stationed. The re¬ 
spondent stated that he was still intoxicated at 
that time. Exhibits 7 and 8 show that the respond¬ 
ent was convicted of violating 8 USC 1325 for enter¬ 
ing the United States at a place other than as desig¬ 
nated by immigration officials and that he-was sen¬ 
tenced to imprisonment for three months. However, 
execution of the sentence was suspended and he was 
placed on probation. 

The special inquiry officer discussed the question 
of whether the respondent had made an entry -within 
the meaning of RosenbeT-g v. Fleuti , 374 U.S. 449 
(1963). On March 29, 1965 the Service representative 
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filed a asnoraudun of law stating that the lengthy dis¬ 
cussion of "entry" by the special inquiry officer was 
inappropriate because the respondent's conviction un¬ 
der 8 USC 1323 established that he made an entry on 
July 2, 1964 pursuant to the doctrine of collateral 
estoppel. The memorandum of law and the special in¬ 
quiry officer's decision were prepared prior to our 
decision of April 2, 1965 in Matter of Kolk , Int. Dec. 
1443. There we held that Rosenberg v. Fleutl , supra, 
was inapplicable in the case .of an alien who entered 
without inspection. Hence, we must hold that the re¬ 
spondent's coming into the United States at about 
10:15 p.m. on July 2, 1964 constituted an entry for 
immigration purposes. Since at that time he entered 
at other than a designated port, we conclude that he 
entered without inspection and is deportable on the 
charge stated above. However, we consider it appro¬ 
priate to state that we reject the contention of the 
Service that the doctrine of collateral estoppel may 
be utilized in a deportation proceeding inasmuch as 
Title v. Immigration and Naturalization Service. 322 
F. 2d 21 (9th Cir., 1963), holds to the contrary. 


The respondent applied (Ex. 9) for a waiver nunc 
pro tunc under Section 212(c) of the Immigration and 
Nationality Act [8 USC 1182(c)] with a view of curing 
his entry without inspection. As the special inquiry 
officer indicated, we held in Matter of T- , 5 I&N 
Dec. 389 (1953), and Matter of M- , 5 I6N Dec. 642 
(1954), that the deportation charge of entry without 
inspection cannot be cured under the discretionary 
authority in 3 USC 1182(c). It follows that the spe¬ 
cial inquiry officer's action iu denying this appli¬ 
cation for relief •'was correct. Accordingly, the ap¬ 
peal will be dismissed. 

The special inquiry officer discussed certain favor¬ 
able factors in the case. The respondent has not been 
convicted of an offense other than the violation of 
8 USC 1325 mentioned above. He has been assisting in 
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Che support of his parents and actually supported the 
household for about one year prior to the deportation 
hearing because his father had been out of work. The 
respondent came to the United States when he was about 
12 and has lived in this country almost nine years. 

The case does not involve an attempt to enter the 
United Graces surreptitiously since the respondent 
crossed the Rio Grande River in full view of the 
Santa Fe Street Bridge. He stated that he did so 
only because he was intoxicated and wanted to return 
to his home in El Paso to sleep in order that he might 
go to his job the following day. 

The special inquiry officer stated (decision, p. 11) 
that "the respondent will undoubtedly desire to seek 
the issuance of a new immigrant visa and thereby re¬ 
gain his status as a lawful permanent resident of the 
United States". Under the circumstances of this case, 
we do not believe that the respondent's technical en- 
( try without inspection while intoxicated should be 

considered as an abandonment of his lawful permanent 
residence in the United States. The special inquiry 
officer has granted voluntary departure. It seems to 
us that the respondent can adjust hi a immigration 
» status through voluntary departure and application for 
readmission to the United States at a regular port of 
entry. Apparently the respondent may ba considered 
as being within the provisions of 8 CFR 211.1 if the 
Service returns his Form I-L51 to him at t-hi time, 
or consideration may be given to the provisions of 
8 USC 1181(b) and 1182(c) at the time of the alien '3 
future application for admission to the United States. 

« 

i 

ORDER: It is ordered that the appeal be and the 
same is hereby dismissed. 


M3: rfra Chairman 
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UNITED STATES DEPARTMENT OP JUSTICE 

Board of Immigration Appeals ,. 1U , , ■.&*■= 

JUm - i W j 


Pile: A 8 405 405 - El Centro, California 
In re: ENR3Q.UE GUTIERREZ-LAVIN 
IN DEPORTATION PROCEEDINGS 
CERTIFICATION 

ON BEHALF OP RESPONDENT: Pro Se 

ON BEHALF OP I&N SERVICE:; William S. Howell 

Trial Attorney 
(Brief filed) 

CHARGE: 

Order: Section 241(a)(2), I&N Act [8 U3C 1251(a)(2)]- 

Entared without Inspection 

Lodged: None 

APPLICATION: None 


The Speolal Inquiry Officer has terminated the proceed¬ 
ings In this case and has certified his decision to this 
Board for review. The Trial Attorney for the Immigration, 
and Naturalization Service has submitted a brief In 
opposition to the action of the Special Inquiry Offlaer. 
The respondent has waived hl 3 right to file a brief or 
other written statement for our consideration. 

The respondent is a 37 year old single male alien. He 
• entered the United States near Calexico, California, on or 
about February 14, 1965 , and he was then not Inspected by 
on Immigration Officer. On November 25i 19$2, the 
respondent had been admitted as a permanent resident upon 
presentation of an immigrant visa which had been issued 
to him by the American Consulate at Bilbao, Spain, on 
November 20, 1952. The record Indicates that since his 
admission as a permanent resident on November 25, 1952, 
he has been out"of the United States on but two occasions 
visiting Mexico. His second and last departure from the 
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United States was on February 13, 1965, whan he went to 
Mexicali, Mexico for the purpose of getting a hair cut 
and sight seeing in Mexico. The total tine spent in 
Mexicali wa3 approximately 24 hours. The respondent's 
testimony is to the effect that he accompanied a Mexican 
co-worker from Calexico, California to Mexicali at that 
time and he had inquired of this companion whether he 
would encounter any difficulty in returning to the United 
States inasmuch as he had lost his "green card". The 
friend allegedly Informed the respondent that he would 
have no difficulty in returning. Upon his seeking 
re-entry from Mexico, he was not in possession of any 
money. He presented himself for Inspection to the 
United States Immigration Officer who, learning from 
the respondent that he did not have the necessary "green 
card" but nevertheless was a permanent resident of the 
United States, instructed the respondent to secure two 
photographs and return to make an application for a 
replacement alien registration card. The respondent in 
order to avoid delay in Mexico which might affect his 
employment in the United States, entered the United States 
through a truck g3te, unnoticed by any United States 
Immigration authority. He testified that at that time 
he knew it was necessary for him to obtain a replace¬ 
ment alien registration C3rd, but he did not apply for 
such because ha believed he had insufficient residence 
• in Los Angeles and further that his employment was on 
a ranch outside of that city. 

Th3 charge contained in the Order to Show Cause is 
based&pon the respondent's alleged entry without inspection. 
Tne Special Inquiry Officer in considering the applicability 
of this charge to the above-described entry by the alien 
took notice of the decision of the Supreme Court in 
Rosbataerg v. Fleutl , 37^ U.S. 449. Ia so doing he sought 
t to answer the question of whether the alien's entry 

without Inspection under the circumstances above described 
’’would preclude termination ofthe proceedings under the 
ruling of the Supreme Court in the Fleutl decision. He 
found that the respondent had no intention of inter -uptlng 
his permanent residence in the United States a3 a ; 3ult 
of his short visit to Mexicali and that he maintained at 
all times an Intention to return to the United States in 
order to resume his residence and employment in this 
country. The Special Inquiry Officer considered the meagre 
education of the respondent (he has had four years of 
schooling), his mistaken belief based upon the information 
given him oy his friend and co-worker who was a native of 

- 2 - 



I 


A-20 


A 8 405 403 


Mexico, and 3lso a legal resident of the United States, 
and the respondent's apparent panio and indecision v;hen 
he learned that It was necessary for him to have an 
alien registration card in order to re-enter the United 
States. Finally, the Special Inquiry Officer found that 
the respondent testified, in a forthright manner with 
no intent to evade. 

In considering the application of Fleutl . the Special 
Inquiry Ofticer cakes note of two decisions by this Board 
relating to situations similar‘to the Instant case. In 
Matter of Karl . Interim Decision 1326, we pointed out that 
we *ere not prepared to hold at that time that every entry 
without inspection following a visit outside the United 
States, regardless of its brevity, would completely 
preclude an application of Fleutl . In Matter of Kolk . 

Interim Decision 1443, we stated: "We are of the opinion 
that a reopening of the proceedings for the purpose of 
reconsidering our decision of April 25, 19°2 in light 
of the Supreme Court's ruling in the Fleutl case (supra)* 
i decided some eleven months later on June 17, 19&3, would 

serve no useful purpose because Fleutl does not apply 
to an alien who entered the United States without inspection." 
The Special Inquiry Officer distinguishes Kolk from the 
Instant case on the ground that Kolk had re-entered the 
United States on two occasions by falsely claiming to be 
a United States citizen. The Special Inquiry Officer 
’points out th3t the respondent herein did not falsely 
claim United States citizenship or otherwise resort to 
fraud. Furthermore, It is pointed out that In the Instant 
case the respondent attempted to return lawfully and 
presented himself for inspection before making his entry 
without inspection; whreas, Kolk, on both occasions mada 
false claims to United States citizenship. The Special 
Inquiry Officer held that for the respondent'who h3a 
resided lawfully in the United States for over 13 years 
a deportation under .the present circumstances would 
/certainly not be warranted and would seem to be a “harshly 
unrealistic exclusion from the Supreme Court*3 rationale 
in the Fleutl Decision.” 

The faots of the instant case present a situation 
seemingly warranting sympathetic action. The application, 
of Fleutl is difficult. However, where as hare, the 
respondent avoided the proper methods of entry into the 
United States, it is our conception that Fleutl annunciated 
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a principle based on two separate factors, that 13, 
departure from the United States and re-entry thereafter. 

We agree here that the departure of the respondent was 
Indeed innocent, casual and not a meaningful Interruption 
of his residence In the Unite! States. We find It 
difficult, however, to hold that his re-entry into the 
United States was Innocent. We also find it difficult 
to distinguish between various types or means of entering 
the United States without inspeotlon. The statute contains 
no distinction aid we are not aware of any distinctions 
made in case law or otherwise as to manners of entering 
the United States without Inspeotlon. Of course, it is 
obvious that If Pleutl is geared solely to departure as 
Innocent, casual and not meaningful lnterrupti v^ then 
conceivably it could be held that no inspection upon 
return would be necessary. Thl3 proposition, of course, 
presents obvious difficulties in determlng the nature 
of the departure. Since such determination is necessary, 
then of course, inspection at the time of return 13 the 
sole and logical barrier to be surmounted before Pleutl 
can be applied. Our action in this case is not an 
affirmation of the holding of the Special Inquiry Officer 
in his application of the Fleutl principle. However, 
because of the sympathetic features of the case, we 
think it apDroprlate to reoDen the proceedings herein 
and remand them to the Special Inquiry Officer in order to 
give the respondent an opportunity to secure his alien 
registration card and thereafter make proper application 
for admission to the United States a3 a returning resident. 
Accordingly, the following order will be entered. 

ORDER: It is ordered that the proceedings herein be 

reopened and remanded to the Special Inquiry Officer for 
the purposes outlined above and for such other purpo3ea 
as may be appropriate in the premises. 


Chairman 


TJ'Jtmld 
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District; Director 1 .'' 

United Status Department of Justice 

>;r.ition and Naturalization Service 
U. w. Court House *' ‘ 

Buffalo, New York 14202 ' 

' ■* * Aif *?oo /t3o 3sv 

Re: In the Matter of 

‘ - ' Rafael Alberto FERRARO and 

Marin Luisa FERRARO 
Respondents 

Dear Sir: 


As you know, on October 7, 1974, a decision was 
rendered by Judge Fieldstoel in the above matter and 
a timely Notice of Appeal from this decision was duly 
filed on October 23, 1974. 

Although this matter is presently pending before 
the board of iur.dgration Appeals in Washington, .1 am 
writing to you in the hope that we can resolve it with¬ 
out the need of going before the Board. 


Specifically, I refer you to pages 12 and 13 of Judge 
Fieldstoel'a decision, wherein ho states that since it 
is apparently "the opinion of the Board of Immigration Ap¬ 
peals that under circumstances similar to the instant 
case, the respondents, by entering the United States with¬ 
out inspection, did not abandon or forfeit their status 
ns persons entitled to return to an unrelinguished domicile 
in the United States", he feels that these aliens could 
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• l . 

December 31, 1974 


be required to uupart from tho U, £. with their 1-131 
forms mJ, thereat Cor, subject theme elves to inspection 
aud make a proper reentry. 

I am ia agreement with Judge Fieldstoel chat if this 
procedure could be followed, this matter could be terminated 
to the satisfaction of all parties involved and, accordingly, 
I respectfully request that you accept this letter as formal 
.application for return of my clients' 1-151 cards in order 
for them to accomplish the required exit and reentry as 
suggested in the judge's decision. 

X would appreciate hearing from you at your earliest 
convenience. Thank you for your cooperation. 

* 1 * 1 1 • ,* . . •« * • •• • 

* * * * .* • v»* , 

4 •• f,- ’.*»'♦*.» *• .. , 

■ • ..-.-k . i . Very truly yours. 


r* 


:i..c 


ALCERT D. 


.nwiai .uQ 
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UWiYcb S7ATES DEPAiTTMEnT OF JUSViCE 
lir.,filCl<A'f*GN AND NATURALIZATION SERVICE 
United States Court House 
Buffalo, New York 14202 
January 15, 1975 
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Albert D. Garganigo, lisquiro 
225 Broadway - Suito 1503 
Now York, New York 10007 


Boar Mr. Garganigo: 


Uo: Rafael A. Ferraro and 
Maria L. Ferraro 


Your suggestion of December 31, 1974 is unacceptable. The state* 
i eat cited in the suggestion is not un acceptable interpretation 
of the position of the Board of Immigration Appeals and we are 
hopoiul of clarification. 

Therefore, the 1-151's shall not bo relinquished. 

Very truly yours , ^y 


For tho/Di$tvic,l/^ireetor ^ ^ 

/ /S S'' S / 

f/<. ^ / 

Gordon W. Sacks, Trial Attorney 
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Fllft«: A18 574 900 - Buffalo 

A30 350 039 JUN 1 ^/b 

In re: RAFAKI. ALBERTO and 

MARIA LUISA FERRARO 

IM OFPamXlOM PROCEEDINGS 

APPEAL 

ON BEHALF OF latSrOMDMIS: Albert D. Garganigo, Sequin £ 

225 Broadway, Suita 1503 
Hew York, Hew York 10007 

OH BEHALF 0? I&8 SERVICE: Anthony H. Degaeto 

Appellate Trial Attorney 

OEAL ARGUMENTS March 4, 1975 

CHARGES: 

Order-; Section 241(a)(2), UM Act (8 U.S.C. 1251 

(*)( 2 )) * entered without inspection 
(both respondents) 

APPLICATION: Termination of proceedings 


These cases present an appeal from a decision of the 
lnaigrntloa judge finding the respondents exportable and 
granting their applications for the privilege of voluntary 
departure, with an altarnata order of deportation to Argentina 
in the event of th e ir failure to depart when and as required. 
Tb/i appeal will be dismissed. 

Cur review of the record. Including the contentions of 
counsel on appeal, satisfies us that the hearing was fair 
and that daportabillty of the respondents has bean established 
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by clear, convincing end unequivocal evidence. We are 
al»o satisfied that the Immigration judge properly applied 
the pertinent legal principles. Ha granted the respondents 
the only discretionary relief «vailabia to thee in the cir- 
cuxnafences of these cases. Accordingly, the appeal will be 
dismissed and the order of the lasslgratlon judge affirmed. 

Qgngg; The appeal is dismissed. 

FU&IHSa 0KD£&: Pursuant to the 1—iigratlon Judge's 
order, the respondents ere permitted to depart from the 
United States voluntarily within 130 days from the date 
of this order or any eatens lea beyond that time as may be 
granted by the District Director} and in the event of 
failure so to depart, the respondents shall be deperted 
as provided in the Iemigration judge J s order. 


Chairman 
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A 202 ai ildavil of Personal Service of Papers 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


LUTZ APPELLATE PRINTERS, INC 


RAFAEL ALBERTO FERRARO, and MARIA 
LUISA FER lAnO 

Pet Die 

- <sg<i' 

IMM ■ s \K r t« \TURALIZATlON SERVICE, 

» sp ud«nt. 


Index No. 


Affidavit of Personal Service 


STATE OF NEW YORK. COUNTY OF 


NEW YORK 


I. James A. Steele being July sworn, 

depose and „:v that deponent is not a party to the action, is over 18 rears of age and resides at 

310 W. 146th St., New York, N.Y. 

Tha, on ,he 30th ‘‘ay °/January « 1 St. Andrews Plata •, New York. New York 

deponent served the annexed L ^ upon 

U . 5 . Attorney & Immigration and Natiu-aiization 

the Attorney in this action by delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the herein. 

Sworn to before me. this 30th 
day of January IQ 76 





C ' **18950 

v- *£ 


JAMES m. STEFLE 









